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Question Presented: Do federal statutes or regulations preempt state or local efforts to favor local producers when purchasing food for public schools?

Brief Answer: No.  The 2002 Farm Bill included language that explicitly encourages the procurement of local food by states as part of school food service programs, and this charge from Congress has not changed.  Although there has been some confusion because federal agencies have assumed that current law forbids geographic preferences, any such interpretation is inconsistent with Congress’s clear mandate in the Farm Bill.


Background: Efforts to encourage the procurement of locally produced food for school food service programs have taken hold at the national, state, and local level around the United States.  States, local governments, foundations, and concerned parents have all helped create programs and provide funding to increase the supply of fresh and health foods available to children.  But there has been lingering confusion about whether school districts can create geographic preferences when purchasing foods using federal dollars because the Department of Agriculture (USDA) and the Office of Management and Budget have expressed hostility to such measures. Many state school food service agencies do not believe they can engage in local preferences because frequently they commingle state and federal funds in their budgets, and this binds them to federal regulations thought to prohibit local preferences.  To help clarify uncertainties in this area, this Memorandum is designed to analyze whether federal regulations prohibit geographic preferences in school food service programs.


Analysis:

I.  USDA regulations on local food procurement do not prohibit the use of geographic preferences in food purchasing.

In 1988, the Department of Agriculture published new procurement regulations in the Federal Register.
 A provision of the regulation, codified at 7 CFR §3016.36(c)(2), states that 

Grantees and subgrantees will conduct procurements in a manner that prohibits the use of statutorily or administratively imposed in-State or local geographical preferences in the evaluation of bids or proposals, except in those cases where applicable Federal statutes expressly mandate or encourage geographic preference.


Prior to 2002, when “applicable Federal statutes” only mandated geographic preferences in rare circumstances, this provision was interpreted to mean that USDA preempted state and local efforts to encourage geographic preferences.  As discussed below,  however, Chapter 4303 of the 2002 Farm Bill offers express support for geographic preferences, and so trumps this earlier-in-time regulation.  The regulation states that it will not apply if a statute “expressly mandate[s] or encourage[s] geographic preference.” The 2002 Farm Bill uses the phrase “shall encourage,” thus satisfying the exception articulated in the regulation.

II.  Congress explicitly encouraged geographic preferences in food purchasing in the 2002 Farm Bill and in other legislation
A.  Legislative Language

The U.S. Congress has spoken clearly on the issue of local food procurement for school food service programs, supporting it in 2002 with passage of the Farm Security and Rural Investment Act, also known as the 2002 Farm Bill.
 Section 4303 of the 2002 Farm Bill, entitled “Purchases of locally produced foods,” states that

The Secretary shall encourage institutions participating in the school lunch program under this chapter and the school breakfast program established by section 1773 of this title to purchase, in addition to other food purchases, locally produced foods for school meal programs, to the maximum extent practicable and appropriate.


The use of “shall,” combined with the admonition to encourage local procurement “to the maximum extent practicable and appropriate,” indicates clear and unequivocal Congressional support for the use of a geographic preference by states and others in relation to school food service programs.  This language has not been amended or superceded in any way since its passage.
 


Two years later, in 2004, Congress passed the Child Nutrition and WIC Reauthorization Act, including Section 122: “Access to Local Food and School Gardens.”
 This statute states that “[t]he Secretary may provide assistance . . . to schools and nonprofit entities for projects that improve access to local foods . . . .”
  It states further that USDA may provide assistance to programs “designed to procure local foods from small- and medium-sized farms for school meals . . . .”
  Through the passage of Section 122 in the Child Nutrition Act, Congress has again expressed its desire to help promote local food procurement.  

B.  Committee Report Language

The Conference report accompanying the 2002 Farm Bill discusses geographic preferences, stating that

The intent of the Managers is to authorize the Secretary to award modest start-up grants for equipment, materials and similar costs associated with purchasing locally produced foods.  It is not the intent to create a geographical preference for purchases of locally produced foods or purchases made with grant funds.  All purchases are to be made competitively, consistent with federal procurement laws and regulations.


In has been suggested that this provision prohibits procurement preferences for local food, apparently based on the language stating that Section 4303 is “not intended to create a geographical preference,” and the language stating that “[a]ll purchases are to be made competitively . . . .”  Neither provision, however, contradicts the clear language of Section 4303 or supports the position that local procurement preferences are prohibited.  It is an accurate statement that Section 4303 does not create a geographical preference – i.e. institutions participating in the school lunch program are not required to institute buy local programs. Such programs are not required, but they are also not disallowed. Rather, Section 4303 indisputably requires the Secretary of USDA to encourage local food procurement.  Similarly, given Section 4303’s clear mandate, the statement that purchases are required to be made competitively cannot be read to constitute a prohibition on local preferences, as the clear meaning is to require competitive bidding among bidders capable of meeting the bid specifications, including, where applicable, local food preferences.
Moreover, Committee Report language cannot supplant clear statutory language, even if the Committee Report could be read to contradict Section 4303 requiring USDA to encourage local food procurement.  In Arlington Central School District Board of Education v. Murphy,
 respondents argued that Congress’s intent to provide for payment of expert fees under the Individuals with Disabilities Education Act was clear based in part on a Conference Committee report.
 The Court stated that “[u]nder these circumstances, where everything other than the legislative history overwhelming [sic] suggests that expert fees may not be recovered, the legislative history is simply not enough.”
 The situation in Arlington is directly applicable here, as clear statutory language cannot be overridden by muddled report language.  As stated in Exxon Mobil Corp. v. Allapattah Services, Inc.,

judicial reliance on legislative materials like committee reports, which are not themselves subject to the requirements of Article I, may give unrepresentative committee members—or, worse yet, unelected staffers and lobbyists—both the power and the incentive to attempt strategic manipulations of legislative history to secure results they were unable to achieve through the statutory text.
 
 
Conclusion: Congress expressed clear support for geographic preferences as part of school food service programs in Section 4303 of the 2002 Farm Bill.  USDA regulations that were enacted before this statutory mandate permit local procurement preferences when, as with section 4303, it is “encouraged” by federal law, and in any event could not be read to override subsequent legislation.  Similarly, the Committee report language concerning Section 4303 cannot be used to contradict Congress’s clear endorsement of procurement preferences for locally grown food.  Current federal law thus encourages states and local entities to engage in local preferences for school food service programs. Indeed, federal dollars can be added to the creative mix of funding sources now helping to expand the range of healthy local food choices available in schools.  
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� Uniform Administrative Requirements for Grants and Cooperative Agreements to State and Local Governments; Final Rule, 53 Fed. Reg. 8033, 8042 (March 11, 1988).  The regulations grew out of a 20-agency taskforce created in 1983 and chaired by the Office of Management and Budget.  53 Fed. Reg. at 8034.  The group “was established to explore streamlining grants management and review OMB Circular A-102, ‘Uniform Administrative Requirements for Grants to State and Local Governments.’” Id.  The taskforce was not reacting to any direction from Congress regarding local food procurement.  (When codified in the Code of Federal Regulations, 5 U.S.C. §301, 31 U.S.C. §§901-903, and 7 C.F.R. §2.28 are cited as authority for 7 C.F.R. §3016.36.)  The OMB-led effort was initiated by the Executive Branch and not pursuant to any direct charge from Congress.  �Thus there can be no argument that the agency was acting pursuant to a legal mandate on purchasing local food.





�  There are also carve-outs in USDA’s regulations that would exempt entities from compliance with any prohibition on “buy local” procurement preferences.  One is for non-profit organizations receiving money from the federal government.  7 C.F.R. §3019.  These rules apply to institutions receiving grants as part of the school breakfast and lunch programs, as well as other related programs.  7 C.F.R. §3019.1.  Institutions can give preference “to the extent practicable and economically feasible, for products and services that conserve natural resources and protect the environment and are energy efficient.” 7 C.F.R. §3019.44(a)(3)(vi).  Local food uses less fuel, thus conserving natural resources and helping to protect the environment.  In addition, 7 C.F.R. §3019.44(b) states that “positive efforts shall be made by recipients to utilize small businesses . . . .”  Often the entities engaged in providing food to local customers are small farmers, thus providing another way in which non-profits and others can engage in local food procurement while complying with USDA regulations.


	In addition, there are monetary thresholds below which certain bidding procedures do not apply.   According to 7 C.F.R. §3016.36(d)(1), “Small purchase procedures are those relatively simple and informal procurement methods for securing services, supplies, or other property that do not cost more than the simplified acquisition threshold fixed at 41 U.S.C. §403(11) (currently set at $100,000). If small purchase procedures are used, price or rate quotations shall be obtained from an adequate number of qualified sources.”





� Pub. L. No. 107-171, 116 Stat. 134 (codified as amended in scattered sections of 7 U.S.C., 16 U.S.C., and 21 U.S.C.).


� 42 U.S.C. §1758 (emphasis added).





� Certain provisions in the Farm Bill have specific time limitations, such as Title I, Subtitle A, entitled “Direct Payments and Counter-Cyclical Payments.”  There the statute states in Section 1108, “This subtitle shall be effective beginning with the 2002 crop year of each covered commodity through the 2007 crop year.”  However, no such provision appears relative to the provision encouraging local food procurement, and given that Congress clearly knows how to establish a time limitation and chose not to do so with regard to the provision encouraging local procurement, the provision remains binding law.





� Pub. L. No. 108-265 (codified at 42 U.S.C. §1769).





� 42 U.S.C. §1769(i).





� Id.





� H.R. Rep. No. 107-424, at 549 (2002) (Conf. Rep.).


� 126 S.Ct. 2455 (June 26, 2006).





� Id. at 2463.





� Id.





� 545 U.S. 546 at 125 S.Ct. 2626 (2005).
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