HELPING SCHOOLS BUY LOCAL:

An Overview of the Issues

There has been some confusion as to whether cities, states, and school districts can use a local purchasing preference when buying food for use in cafeterias and other meal-service programs.  

We’re here to clear up that confusion.  Right now, today, you can opt for buying local.  You don’t have to wait for any future legislation or USDA rule-writing to give you that permission.  Below you’ll find a simple Q&A regarding the legal status of buy-local preferences, and links to documents that establish the legal paper trail for ‘buy-local’.  

>  
School districts, local governments, states can buy local?  

Yes. Senators Grassley, Harkin, Leahy and other members of the Senate Agriculture Committee worked hard to ensure that 
the 2002 Farm Bill would contain a provision allowing for local food purchasing preferences.  The Senators defended that language in the conference committee (where House and Senate members get together to decide what elements of each chamber’s bill ends up in the final text.)  

The Senate version of a ‘local purchasing preference’ was codified in Section 4303 of the Farm Bill.  Two years later, Section 122 of the Child Nutrition and WIC Reauthorization Act reinforced Congress’ desire to allow for   local food preferences (See the Harrison Institute Preemption Analysis document for details).  

> 
School districts can give preference to local purchases, even with federal dollars? 
Yes.  Some of the confusion has to do with the torturous legal language that provides the basis for the purchasing preferences.  Local preferences are not ‘required’ or ‘mandated’. Rather, they are ‘not disallowed,’ and even then, the creation of local purchasing preferences is only allowed because they satisfy the criteria under Federal law for an exception to the prohibition on local preferences!  The point is that no one is going to create the preference for you as a buyer—it’s up to you to create it, and yes, you are allowed to do so.    

> 
But I’m still wary….this isn’t what the United States Department of Agriculture (USDA) has been telling me….

It’s true that USDA has contributed to the confusion, rather than clarifying the legal basis for purchasing preferences.  Sadly, USDA has missed the opportunity to work with Congress.  USDA continues to put forward its own rules and regulations governing local food purchasing. Like many federal agencies, USDA is more comfortable with its own rule-writing process than it is consulting the underlying statutory basis for writing agency rules. 

And sometimes when the statutory basis for a program changes, the agency is simply slow to pick up on it.  In the last couple of years, USDA has put out inaccurate “fact sheets” referring to part of the Code of Federal Regulations that they shows a prohibition on the use of in-State and local geographic preferences. 

But the regulations USDA refers to were published in 2000.  That was before the 2002 Farm Bill that allows for preferences, and before the Child Nutrition Act was amended to provide clear support for buy-local.  So at the time they published their regulations, USDA was absolutely right.  Now, they are not.  Why?  Because subsequent federal laws did state an ‘exception’ to the prohibition.  Again, local food purchasing programs are not disallowed. They are permitted, and you should make use of them.


> 
How much can we use a local purchasing preference?  


The law says: To the maximum extent practicable.  

We’ll just say that again:  ‘to the maximum extent practicable.’
Chapter and Verse


USDA’s Food and Nutrition Service put out a memo in January 2007 stating that their existing regulations “clearly prohibit” local food preferences by schools.  USDA referred to rules in the Code of Federal Regulations, at 7 CFR 3016.60(c), stating that a prohibition on local food purchasing preferences does not apply “as provided for in [7 CFR] §3016.36(c)(2).” Section 3016.36(c)(2), in turn, states that the prohibition on local procurement preferences does not apply “in those cases where applicable Federal statutes expressly mandate or encourage geographic preference.” The 2002 Farm Bill Section 4303 uses the phrase “shall encourage” geographic preferences.  Therefore, the exception articulated in 7 CFR §3016.36(c)(2) is satisfied.  For a full explanation of the legal background, see � HYPERLINK "http://www.foodsecurity.org/HarrisonPreemptionAnalysis.doc" ��memo� prepared by the Harrison Institute at Georgetown University Law Center.








